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' )
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)
V. ) Trial Court Case
) No. 49D11-0108-CP-1309
PAULA BRATTAIN, et al. )
) The Honorable John F. Hanley,
Appellees/Plaintiffs ) Judge

REPLY BRIEF OF APPELLANTS

SUMMARY OF THE ARGUMENT

1. Contrary to plaintiffs’ claims, they had the burden to show that they had exhausted
their mandatory administrative/judicial remedies, because a trial court does not acquire subject
matter jurisdiction unless such remedies are exhausted. Here, plaintiffs long ago conceded that
they did not exhaust mandatory administrative remedies, and they have not shown that
exhaustion was futile as a matter of law.

2. A plaintiff class should not have been certified because individual issues
predominated and the court untimely granted class certification after ruling on the merits.

3. The Whinery and Arden cases do not support the merit plaintiffs’ contract claim.
Whinery applies only to the non-merit employees involved in that case, who received injunctive
relief, not damages. Arden was not a contract case, and neither is any other case where a state

merit employee sought relief under the equal pay for comparable work rule. The Americanos



case, eventhough brought by anapphcant fd.r'.s‘tate, employment, stands for the proposition that
the Sta;[e Perso_nnel Act does not pfovide a private cause of action, and forecloges the contract
claim in this case.

4. Plaintiffs’ claims of violations of “constitutional” terms of their contracts fail on the
merits because plaintiffs failed to state a ‘claim for violation of the J1‘15t Compensation Clause,
Article 1, § 21 of the Indiana Constitution, and they failed to state a claim for breach of contract
of the Equal Privileges and Immunities provision of the Indiana Constitution, Article 1, § 23.

5. Plaintiffs were entitled only to back pay beginning from ten days before they filed
their complaint, and not back pay for the entire 20-year class period. The ten-day limit is
imposed by State Personnel Rules, as intefpreted by the Indiana Supreme Court.

6. The trial court erred in determining which plaintiffs were in split classifications and at
what point in time the classifications were split. Plaintiffs have not shown that the court relied
on anything other than the problematic Exhibit C.

7. Plaintiffs failed to prove their damages because they relied on Exhibit C, which was
full of errors and inadmissible, and because their expert almost exclusively relied on this exhibit.

8. Plaintiffs’ claims are barred by laches.

ARGUMENT

1. The Merit Employees utterly failed to show that they exhausted their mandatory
administrative/judicial remedies, and as a result, the trial court was without subject matter
jurisdiction of their claims.

A. The burden was on the merit employees, not the defendants, to show that they exhausted
their prescribed administrative/judicial remedies.

One of the most astoundingly incorrect assertions made by the plaintiffs in their brief (pp.
6-7) is that the burden of pleading and proving the defense of failure to exhaust mandatory

administrative/judicial remedies in Indiana is on the defendant. Plaintiffs’ cited case, Jackson v.



' ._ erg;flié'.y, 921 NE2d 50.8,.. ;512_ (IndCtApp2010),does notsohold The Jéckson case”involvec.l. -
a claim under federal law (42 U.S.C. §.1983) by a state prisoner, and the question was whether
another fede;al law, the Prison Litigation Reform Act (“PLRA”), 42 U.S'.C § 1997¢(a) required
éxhaustioﬁ of particular prison édministrative remedies before the prisoner could proceed in
couf;. Jdckson, 921 N.E.2d at 510-11. This Court determined that the federal exhaustion
reciuirement was an affirmative defense that had to be proved by the defendant in a federal civil
rights action under Section 1983 and specifically noted that exhaustion of administrative
remedies under the PLRA is not jurisdictional. Jackson, 921 N.E.2d at 512-13.

Jackson is irrelevant because case law in Indiana has established that exhaustion of
administrative/judicial remedies under the Indiana State Personnel Act and the Administrative
Orders and Procedures Act (AOPA) is a requirement on the plaintiff in order for an Indiana trial
court to obtain subject matter jﬁrisdiction to review agency action. In Abner v. Department of
Health, 777 N.E.2d 778, 785 (Ind. Ct. App. 2002), this Court made it clear that for claims under
the State Personnel Act, if the employee has failed to exhaust administrative remedies, then
dismissal for lack of subject matter jurisdiction is required.

The fact that exhaustion of the administrative/judicial remedy is a matter of subject
matter jurisdiction conclusively establishes that exhaustion is not a mere affirmative defense that
must be raised and proved by an agency. Affirmative defenses are matters of defense which
must be raised in the trial court and proven by the party raising the defense or they are deemed
waived. Huffv. Huff, 892 N.E.2d 1241, 1248-49 (Ind. Ct. App. 2008). But that is not true of the
exhaustion requirement because the exhaustion requirement is a matter of subject matter
jurisdiction and may be raised at any time. In Johnson v. Patriotic Fireworks, 871 N.E.2d 989,

992 (Ind. Ct. App. 2007), this Court succinctly explained that a trial court does not acquire
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- subj ect matter juﬁédicﬁon 1f anavallable administrative ‘_'r_e:m;dy has not b_éen pursued. See also

_ IDEM v. NJK Farrﬁs, 921 N.E.2d 834, 842 (Ind. Ct. App. 2010). In fact, the courts are required
fo consider the question bf subject matter jurisdiction sua sponte even if it is not properly raised
by the pal;ty challenging jurisdiétiqn. Stéwar_t v Kingsley Terrace Church of Christ, Inc., 167
N.E.2d 542, 544 (Ind. Ct. App. 2002). Thié meéﬁs plainﬁffs have the burden.

B. The merit employees have not shown any excuse for failing to exhaust their
administrative remedies.

Contrary to plaintiffs’ claim, the uhdisputed summary judgment record does not show
that exhaustion of the mandatory administrative/judicial remedy would have been futile. Legal
issues decided on summary judgment are reviewed de novo by this Court, particularly subject
matter jurisdiction based on a paper record, and no deference is given to the decision of the trial
" court. Bedle v. Kowars, 796 N.E.2d 300, 302 (Ind. Ct. App. 2003).

Plaintiffs incorrectly interpret the reasonable comments of Keith Beesley of the State
Personnel Department in a Rule 30(b)(6) deposition as the primary basis for their claim of
futility. Beesley indicated in his deposition that State Personnel and the State Employees
Appeals Commission (“SEAC”) believed that that they had made the correct decisions about the
disparate pay claims of certain merit employees prior to this Court’s decision in Arden &
Coulter v. SEAC, 578 N.E,2d 769 (Ind. Ct. App. 1992) (Beesley dep., pp. 253-54, Appellees’
App. 274, 343). But that factual comment does not excuse plaintiffs from the clear requirement
to exhaust their administrative remedies. Beesley was simply pointing out the obvious, that is,
that State Personnel and SEAC had made decisions regarding the administrative claims that had
been filed prior to the Arden decision, and that State Personnel and SEAC had honestly believed

that their factual/legal decisions had been correct.



_ '_ .‘ Plamtlffs are 1ncorrect1n fhéir_ unsupported assertlonthat exhaustlon -'.i.s.not fequired
merely be;:ause the agency has addressed séme previous claims and.rej ecféd them. A party may
not avoid exhausting an available administfati_v‘e remedy merely because the agency believed that
it correctly decided a question of fact/law in a previous case. The decision of the Supreme Court
in Johnson v. Celebration Fireworks, 829 N.E.2d 979, 983-84 (Ind. 2005) made it clear that
exhaustion of administrative remedies is not deemed futile merely because an agency has come
to a legal conclusion about a matter that may be adverse to the position of the party involved in
the administrative process and would almost certainly rule against the party in the administrative

process. See also Spencer v. State, 520 N.E.2d 106, 100 (Ind. Ct. App. 1988)). Exhaustion is
required where an agency may produce a reasoned explanation for its decision and a record
permitting review under AOPA. Johnson, 829 N.E.2d at 984, citing Turner v. City of Evansville,
740 N.E.2d 860, 862 (Ind. 2001).

Plaintiffs may not simply dismiss the exhaustion requirement using the shibboleth
“futility” when value may be obtained from the administrative process, as is clearly the situation
in the case at bar. When the plaintiffs claim “futility,” they ignore the fact that some employees
were quite able to pursue their administrative /judicial remedy to conclusion after the Arden
decision. For examples, see SEAC v. Bishop, 741 N.E.2d 1229 (Ind. 2001), affirming SEAC v.
Bishop, 721 N.E.2d 881 (Ind. Ct. App. 1999) (claims of disparate pay sustained but limited to a
period running from ten days prior to the claims), among other such cases cited in this brief.

Plaintiffs also conveniently ignore the fact that State Personnel and SEAC were far from
inflexible and changed their factual/legal position regarding the disparate hours question based
on this Court’s decision in Arden, as Beesley explained in his deposition that some claims were

in fact granted and settled by State Personnel and SEAC. See Deposition of Beesley, pp. 119,

wh



197-201, 231-32, Appéﬁeés’"&,&j&p. 309, 329-3'36 .and.3;37. G \ '} we Si;fe;féa.judgﬁent.oﬁ;a
number of these people féllowing thé Basic formula that was ﬁsed in ‘Afden I'...” Dep., p. 200,
Appellees’ App. 329). This was before the lawsuit.in this case was filed on July 29, 1993 (A-66-
73 ); In addjtiom the State changed the work hoﬁrs’ of all employees to 37.5 hours per week in
September of 1993 (Trial Stipulétion 1[E23., .A-633).

The cases that the plaintiffs cite are distinguishable. In City of East Chicago v. Copeland,.
839 N.E.2d 737, 744 (Ind. Ct. App. 2005), transfer denied, nine firefighters with identical claims
petitioned the Court for review of an administrative decision. Oﬁe of the nine co-plaintiffs
(Vanselow) had exhausted his administrative remedies and a record adequate for review of the
claims of all of the firefighter plaintiffs had been developed. Copeland, 839 N.E.2d at 742-744.
But this is not the situation in the case at bar. None of the plaintiffs in this case exhausted their
administrativ.e remedies and created a record that could be reviewed under AOPA. Moreover,
Copeland simply did not address the mandatory exhaustion requirements of the State Personnel
Act and AOPA.

Further, we know from Arden that recovery for alleged disparities depends on whether
employees in a particular classification were actually in split classifications, among other factors.
To answer these questions, records specifically relating to the claims of each employee
classification and facility must be developed through the required administrative process. The
required administrative record was not developed for any of the classifications of merit
employees involved in this class-action lawsuit. Thus, Copeland and Smith v. State Lottery
Comm., 701 N.E.2d 926, 933, n. 7 (Ind. Ct. App. 1998) have no application here, as development

of an adequate administrative record relating to each of the classifications and facilities in

question was simply not accomplished by any plaintiff.
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The \platntiffs cite no authonty for thelr absurd notit)g that they should be permltted toﬁle |
a class action rather than seeking review of an adxttifﬁstrative de.cisio_n‘ under required -
administrative/judicial procedures. Brief of Appellees, p. 9. The plaintiffs.apparently believe
that they should be excused from exhausting thei'r mandatory admini.strative/judi'_c.ial. remedies -
and given benefits not received by employees vtho exhausted — simply because they deliberately
refused to exhaust remedies. Neither T own Council of New Harmony v. Parker, 726 N.E.2d
1217, 1224 (Ind. 2000) nor Johnson, 829 N.E.2d at 982, in any way suggest that a party may
avoid the exclusive judicial review remedy specified by AOPA. After all, there is no doubt that
the plaintiffs have been seeking review of decisions of the State Personnel Department regarding
pay, and these kinds of claims unquestionably fall within the purview of AOPA. See Appellants’
Brief, Argument 1(A). It is plaintiffs, rather than defendants, who fail to cite any case relating to
the State Personnel Act and AOPA that suggests that the exclusive administrative/judicial
remedies may simply be ignored.

C. The plaintiffs long age conceded that they did not exhaust administrative remedies.

As previously shown, it was the plaintiffs, including absent class members, who were
required to show exhaustion before a court could acquire jurisdiction. Moreover, the plaintiffs
conceded long ago that they did not exhaust their administrative remedies. See Plaintiffs’
Memorandum in Opposition to Motion to Dismiss, A-80-97. This judicial admission was
memorialized in Findings and Fact and Conclusions of Law, dated March 18, 1997, wherein the
- trial judge recognized this concession stating in Finding No. 2 that “[t]he plaintiffs concede that

they filed no grievance with the State Employees’ Appeals Commission, since administrative

exhaustion would be both inadequate and futile.” A-118.



W et s 4 e e

Plaintiffs have not shown that they fepud-_ilaté;i tlns_]ud1c1al adm__;s_sl_qn?f Thus, the
plaintiffs are judicially estopped from now suggesting that ény of fh.e abseﬁt class members
exhausted administrative remedies. Undgr the doctrine of jﬁdicial esfopp_él, “[a] party may not
assume a position in a legal proqeeding inconsistent with the one previously asserted.” GEICO
Ins. Co. v. Rowell, 705 N.E.2d 476, 481 (Ind. Ct. App. 1999). The fact is that none of the
plaintiffs, including the named plaintiffs (who are supposed to have claims representative of the
class under Ind. Trial Rule 23(A)) or the so-called “absent” plaintiffs, showed that they made any
effort to exhaust their administrative remedies.

Finally, City of Evansville v. Braun, 677 N.E.2d 597 598-600 (Ind. Ct. App. 1997) is
distinguishable. Because the provision in question in Braun was a contract provision, the city
needed to timely assert its claim as an affirmative defense, but failed to do so and waived its
claim. See Braun, 677 N.E.2d at 599-600. That is not the situation here, as exhaustion must
precede the acquisition of subject matter jurisdiction, which has been re-emphasized in very
recent decisions, including Carter v. Nugent Sand Company, 925 N.E.2d 356, 359-61 (Ind. 2010)
(claimant required to exhaust available administrative remedy); Indiana FSSA v. Meyer,
N.E2d __ ,2010 WL 2070686 (Ind. 2010) (compliance with requirements of AOPA is
mandatory). The judgments in favor of the merit employees must be set aside.

2. Plaintiffs have failed to show that class certification was proper.

A. The standard of review for class certification in this case is de novo because the appeal
turns on a question of statutory interpretation.

Plaintiffs insist that this Court reviews a trial court’s decision to certify a class for abuse

of discretion, but when the appeal turns on a question of statutory interpretation, as it does here,

" While plaintiffs suggest in note 8, p. 12, of their brief that class representative Veregge was
precluded from exhausting, this claim is incorrect as she chose not to file a grievance after she
worked for the State for six months (A-762-63).



the standard of review is actually de novo. Lemon v. Wishard Health Services, 902 N.E2d 297, : o

299-300 (Ind. Ct. App. 2009) (affirming denial of class certification under the Wage Claims
Act). “[TThe act of filing a putative class action does not enable the putative class members to -
subvert the statutory requirements.” Id. at 302.

B. The trial court erred when it certified the plaintiff class after it had granted summary
judgment to the plaintiffs, contrary to Ind. T.R. 23(C)(1).

Plaintiffs incorrectly claim at page 19 of their brief that defendants waived the issue of
untimely class certification by moving for partial summary judgment. Tﬁe trial court had an
affirmative duty to consider the issue of class certification as soon as practicable after the filing
of the complaint, and certainly before it granted summary judgment to the plaintiffs. See 22 Ind.
Practice Series Civil Trial Practice § 18.4 (2009) (“The court’s duty to conduct a class
certification hearing is part of its management responsibilities under Trial Rule 23, and it exists
even though neither paﬁy requests a hearing...”).

Here, plaintiffs filed their complaint on July 29, 1993, but the court did not certify the
class until February 2003. In the meantime the court had denied the defendants’ motion to
dismiss, denied the defendants’ motion for partial summary judgment on the issue of exhaustion,
and granted plaintiffs’ cross-motion for summary judgment. A review of the 19-page findings
and conclusions on summary judgment, entered by the trial court on August 28, 1998, reveals the
trial court decided a number of the issues on the merits. (A-433-49). So confident were plaintiffs
that the summary judgment order established liability that they filed a praecipe for hearing on
damages at the same time they requested a hearing on class certification (A-14).

Plaintiffs’ brief at pages 19-20 cites a handful of cases from other jurisdictions regarding
waiver, but plaintiffs did not discuss the relevant Indiana cases, including Bowen v. Sonnenburg,

411 N.E.2d 390 (Ind. Ct. App. 1980) (If the merits of case have been substantially determined in



class action befo_re class determination is made and opt-out rights afforded; the o_n_ly.eﬁ;eét.i\,e" -
remedy may be to deny class action status and permit the action to proceed only Ol’.l- pléintiffs’
individual clai.ms), and State v. Doody, 556 N.E.2d 1357 (Ind. .Ct. App. 1990) (trial cou;t erred in
considering class certification after it had rendered judgment on the me_rits).

Moréover, defendants’ motion to dismiss and motion for partial summary_jﬁdglnent
raised the issue of subject matter jurisdiction, which a court must address at the earliest
opportunity, and which cannot be waived. Indiana Dept. of Environmental Management v. NJK
Farms, Iﬁc., 921 N.E.2d 834 (Ind. Ct. App. 2010). However, instead of simply denying the
defendants’ motion for summary judgment, the court entered 19 pages of findings and
conclusions going well beyond the issue of jurisdiction and turning to the merits of the case (A-
433-49). This it could not do before deciding the issue of class certification.

C. The trial court abused its discretion when it found the plaintiff class satisfied the
requirements of T.R. 23.

Plaintiffs argue at page 14 of their brief that class members shared many common issues
of law and fact, and that these common issues predominated over any individualized issues.
However, defendants contend that the trial court could not have properly determined liability or
damages in this case due to numerous individualized issues that predominated the class. For

_example:
; The state’s classification systems changed over time and the number of employees in
each classification changed on a daily basis over the 20 year class period (Beesley,
Tr. 608, 654-55, A-1225, 1271-72; Vigran, Tr. 523, 548, A-1139,1164). The fact that
a class was split at one point does not mean that it remained split during the entire 20-

vear class period.

10



e Many employees were réceiving paid lunches and breaks during their 40-hour Wééi;,
thus they were not “working” an additional 2.5 hours as plaintiffs assert as the
premise of théir case, and assumed for damages (Vigran, Tr.-520; A-1136).

* Some 40-hour employees had state vehicles as part of their compensation, unlike
37.5-hour employees (V igraﬁ, Tr. 520; A-1136). |

o Many state institutions were not in compliance with the 40-hour work rule during the
class period, meaning not all plaintiffs were working a 40-hour week (Trial Stip. E10,
E11; A-631).

o Overtime eligibility of the class members changed multiple times during the class
period, resulting in some overtime-eligible employees receiving additional
compensation after working 37.5 hours (i.e., they were already paid for an additional
2.5 hours) (Beesley, Tr. 584; A-1200).

» Some employees listed as working in the classification of Correctional Officer were
actually working out of class (i.e., they were not doing the work of correctional
officers during the relevant time; thus the class was not split) (Beesley, Tr. 610, A-
1227, Vigran, Tr. 525-26, A-1141-42).

o Class representative Terry Sutcliffe was in the classification of Highway Engineer 111
for a period (Sutcliffe, Tr. 209, A-820); this was a classification that plaintiffs’ expert
testified should not recover damages (Fuller, Tr. 685, A-1302).

“Predominance requires more than commonality. Predominance cannot be established

merely by facts showing a common course of conduct, but the common facts must also actually
‘predominate over any questions affecting only individual members.”” Associated Medical

Networks, Lid. v. Lewis, 824 N.E.2d 679, 685 (Ind. 2005) (quoting T.R. 23(B)(3)). With all of

11



these individualized facts at issue, the trial court could not begin to determine liability on a class-
wide basis, let alone damages.

Another significant issue that precluded class certification was that the court allowed
non-merit employees to be part of this lawsuit even though the “equal pay for comparable work”
provision found in the merit rules did not apply to them. In essence they brought a different
lawsuit relying on a novel legal theory with questions of law that were not common to the merit
plaintiffs. Plaintiffs acknowledge that these claims are legally different in footnote 10 of their
brief, thus they are not common questions of law as required by T.R. 23.

3. Plaintiffs fail to show that defendants’ alleged violation of the equal pay for comparable
work rule resulted in a breach of contract that entitled them to damages.

Plaintiffs incorrectly cite Whinery v. Roberson, 819 N.E.2d 465 (Ind. Ct. App. 2004), for
the proposition that the merit employees may bring “equal pay for comparable work” claims in a
contract action for damages. Appellees’ Brief, p. 22. This argument is ‘wron.g because Whinery
involved professional employees of the Department of Natural Resources, a non-merit agency.
Whinery has nothing to do with merit employees. Also, plaintiffs overlook the fact that the
plaintiffs in Whinery sought only prospective injunctive relief, not damages. Thus, even if
Whinery provides support for the claim that merit employees have a contractual right to enforce
the “equal pay for comparable work” rule, that case does not support plaintifts’ claim for
retrospective monetary relief. Even if plaintiffs had sued for prospective injunctive relief, the
issue would have been moot because the rules were changed in 1993 so that all state employees
work 37.5 hours per week.

Plaintiffs attempt to distinguish Admericanos v. State, 728 N.E.2d 895 (Ind. Ct. App.
2000), by arguing that the plaintiff was an applicant for state employment. not a current state

employee. Appellees’ Brief, n. 15. That is a distinction without a difference. This Court held in
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Aﬁéricano& that the State Peréoﬁnel Act does not provide a private cause of action. Plaintiffs’
contract claim in the case at bar is a private cause of action. To the extent they seek relief under
‘the State Personnel Act, the holding in Americanos precludes relief.

Plaintiffs argue that defendants’ “no private right of action” argument is preéluded by
Arden. Appellees’ Brief, p. 22. This argument is unavailing because Arden was not a contract
case. The Arden petitioners properly exhausted their administrative remedies before filing a
petition for judicial review, as discussed in Argument 1 above. That is precisely what plaintiffs
in this case should have done, instead of filing a class action lawsuit for damages. That is the
only “right of action” provided by the State Personnel Act.

With regard to whether defendants breached the equal pay for comparable work rule,
plaintiffs fail to acknowledge that cases brought under this rule, SEAC v. Greene, supra, SEAC v.
Bishop, 741 N.E.2d 1229 (Ind. 2001) (affirming SEAC v. Bishop, 721 N.E.2d 881 (Ind. Ct. App.
1999), State Employees’ Appeals Commission v. Barclay, 695 N.E.2d 957 (Ind. Ct. App. 1998),
and Palin v. Indiana State Personnel Department, 698 N .E.2d 347 (Ind. ét. App. 1998), were all
filed under the appeal procedures of the State Personnel Act. Plaintiffs fail to cite a single case
where a state merit employee brought a contract action to enforce the equal pay for comparable
work rule.

As to the non-merit state employees, plaintiffs insist that their contract claims are based
on the Just Compensation and Equal Privileges and Immunities Clauses of the Indiana
Constitution. Appellees’ Brief, p. 24. This argument is wrong for the reasons discussed in
Argument 4 below. Also, plaintiffs completely ignore the arguments at page 38 of the
Appellant’s Brief, where defendants show that non-merit employees do not have the same

employment rights as merit employees.



- 4, _Plﬁintif_fs" claims of violations of “constitutional” terms of their contracts fail on the
merits. : '

Al Pléintiffs failed to carry their burden of proof under the Equal Privileges and
Immunities Clause.

Plaintiffs failed to carry the. burden placed ﬁpon a challenger to a classification “to
negative every conceivable Basis which might havé supported the classification....” Collins v.
Day, 644 N.E.2d 72, 80 (Ind. 1994). Plaintiffs’ argument regarding lack of evidence for a
rational basis is misplaced. “Demonstrating a lack of substantial evidence supporting a
legislative rationale does not affirmatively establish that the rationale is unreasonable.”
Ledbetter v. Hunter, 842 N.E.2d 810, 814 (Ind. 2006).

Applying the required deferential standard of review, the inherent distinctions between
any alleged disparate treatment is reasonably related to inherent characteristics (state office work
versus state institutional work), and all employees similarly situated were treated the same. (See
Vigran, Tr. 521-22, A-1137-38); see Indiana Attorney General Opinion No. 9 (1968). The
implementation of different minimum work hours does not violate Article 1, § 23. Therefore, to
the extent plaintiffs could pursue a constitutional claim under a breach of contract cause of action
- which defendants deny - their claim must fail.

B. Plaintiffs fail to state a claim for violation of the Just Compensation Clause, Article 1, §
21 of the Indiana Constitution.

Plaintiffs argue that “as full-time employees of the State who depended on the State for a
paycheck, [they] were in circumstances much closer to those of state hospital patients in
Sonnenberg [sic], ‘nearly every aspect of [whose lives’ were controlled by the State, Gorka v.
Sullivan, 671 N.E.2d 122, 131 (Ind. App. 1996). Appellees’ Brief, at 28. Bayh v. Sonnenburg,
573 N.E.2d 398. 411 (Ind. 1991). Citing Sonnenburg, the Indiana Court of Appeals in Gorka

stated, “the State controlled nearly every aspect of the plaintiffs’ lives, because the plaintiffs
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o reszdedmstate .h.é_l)kp.z‘ials:” 671 NE2dat '131 (¢mphasis .added). Plaintiffs in the B@h case were
mental health pétients_ ‘commiitted to state facilities. The Indiana Supr¢me Court held that the
services the pe_ltiehts performed at the facilities did not qualify as “particular sewices” within the
meaning of the Indiqna Constitution. '

Plaintiffs failed to prove that (1) they performed “particular services” within the meaning
of Article 1, § 21, (2) on defendants’ demand, and (3) did not receive just compensation. - They
fail to address defendants’ evidence establishing the history of nonpayment and legislative
acquiescence, in addition to evidence showing the work requirement is reasonable and the
plaintiffs’ class benefited from their work. (Vigran, Tr. 520-22, A-1136-38; Larson, Tr. 126, 134,
A-737, 745; Mutchmore, Tr. 663, A-1280; Vanlandingham, Tr. 665-666, A-1282-83). Plaintiffs
failed to show they performed services “on the State’s demand.” In this case, there was clearly
no “demand” by the State as that term is used in the context of Article 1, § 21. Plaintiffs’ analogy
that state employment is akin to labor performed while committed to a state hospital is absurd.
Plaintiffs were employees of the State—a voluntary relationship. Plaintiffs provided no evidence
or allegation that the State threatened plaintiffs with physical force or legal process if they
decided they would not accept the work-hours term of employment. Neither plaintiffs’ liberty
nor physical integrity was at stake in the circumstances of this case. As Plaintiffs fail to provide
any evidence in support of their claim that their services were “demanded,” and they received
just compensation, they cannot proceed with their claim that their rights under Article 1, § 21
were violated.

No Indiana Court of Appeals or Supreme Court case has held that a breach of contract
action exists for an alleged violation of the Indiana Constitution. Contrary to plaintifts’

assertion, the cases in their response brief do not hold that an employee has a cause of action in
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| c'(:‘)ntréi?c'::;t‘.f(ﬂ)r dai:ﬂages”:f(_)_r thewolatlonof a State ét;ﬁstitutiénal proviéioﬁ. Rather, these cases
deal with specific statutes énd regulations re]ating to employment, not general laws such as the
~ Indiana Constitution. ._See e.g. Whinery v. Roberson, 819 N.E.2d 465, 473 (Ind. Ct. App. 2006)
(referencing “releva_nt statutofy provisions™).

Plaintiffs’ reliance on Bernhardt v. State, 479 N.E.2d 1367 (Ind. Ct. App. 1985) is
misplaced. Bernhardt, a horticulture teacher at the Indiana Girls School, alleged that her
employment contract was breached (i.e. she was terminated), inter alia, because she exercised
her right to free speech and association (the case does not specify whether plaintiff alleged state
or federal constitution violations). Specifically, Bernhardt claimed she was terminated in
retaliation for speaking with employee representatives and the State Board of Accounts
concerning perceived irregularities at the Indiana Girls’ School. However, Bernhardt did not
allege that any constitutional violation itself constituted the breach of a term of her contract.
Moreover, the Court of Appeals did not address whether such claim would be viable. The Court
of Appeals merely held that because Bernhardt was claiming breach of contract, the Tort Claims
Act’s notice requirements did not apply.

Furthermore, Plaintiffs representation of Bernhardt’s holding contradicts the Indiana
Supreme Court’s findings in Cantrell v. Morris, 849 N.E.2d 488 (Ind. 2006). In Cantrell, the
Court found that—if’ public'employees enjoy protection under Article 1, § 9 of the Indiana
Constitution (protecting free speech and association) against employment action—the remedy
would be through a tort cause of action for wrongful discharge. /d. at 498, 507.

Plaintiffs also reference Ciry of Terre Ha'ute v. Brighton, 450 N.E.2d 1039 (Ind. Ct. App.
1983), in support of their argument that the Indiana Constitution is a “term™ of their contracts,

under which they can sue for breach of contract. However, the plaintiffs in that case made no
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| such clalm Ra_the_f,i “the f_i:ie_gf%i"ghtgr_‘s cla:lm[ed]theC1ty .l.'nreac]::le_;l iheir embl(;yment contracts,
Violate& certain state statutes, and violated their conétitutional rights to due process of law.” Id.
at 1040 (emphasis added). The due process claim was a federal due process claim. As the Court
of Appeals explained, the tenure statute appliéable to the fire fighters creatéd a pfopefty interest,
which was in turn protected by the due process clause of the Fourteenth Amendment to the
United States Constitution. Id at 1041. At no point does the Court of Appeals in Brighton hold
that the due process clause itself is a term of the employment contract or that violation of the due
process clause (rather than the tenure statute) is the basis for a breach of contract action.

5. Any back pay is limited to a period beginning ten days before a grievance is filed.

Plaintiffs incorrectly argue at pages 31 to 32 of their brief that because they were excused
from exhausting their administrative remedies, the ten-day limit on back play does not apf)ly to
them. As shown in Argument 1 above, plaintiffs failed to show that exhaustion would be futile
and, therefore, the statutory limit on back pay provided in Indiana Code § 4-15-2-35 would apply
to them. Also, neither the merit nor the non-merit plaintiffs explain why they should be entitled
to a windfall consisting of damages dating back 20 years, when state employees who complied
with the rules and exhausted administrative remedies were subject to the statutory limit on back
pay. See SEAC v. Bishop, 741 N.E.2d 1229, and other cases discussed at pages 46-47 of
Appellant’s Brief.

Dalesandro v. International Paper Co., 214 F.R.D. 473 (S.D. Ohio 2003), is not proper
authority for plaintiffs’ argument that the ten-day limit does not apply to them because
exhaustion is excused. That case involved the federal Employee Retirement Income Security
Act, was decided by an Ohio district court, and had nothing to do with the particular

requirements of AOPA and Indiana’s State Personnel Act.
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R ‘ Plamtlffs .c‘_c_.).htend :ét eage 32 of theif br1ef .rthla:t the merlt employees ";;re;bound' only by
the applicable statutory limitations period,” wh._i‘ch.they say is 20 years. Defendants have never
conceded that a 20-year statute of limitations appliee, but in any event the teﬁ-day limit on back
pay has nothing to do with any statuté of limitation on bringing suit.

Foetnote 21 on page 32 of plaintiffs’ brief notes the rationale underlying the ten-day
- limit, which is to give the State notice and an opportunity to correct problerﬁs. Plaintiffs insist
that defendants first had notice of the issue in this case back in 1988, when the first Arden
grievance was filed, and their damages should run at least to that date. They overlook the. fact
that some lawsuits against the State lack merit, and the State would not be on notice that it had to
change its practices until a plaintiff prevails and all appeals are concluded, as happened in Arden.

6. The trial court erred in determining which plaintiffs were in split classifications and at
what point in time the classifications were split.

Plaintiffs” contentions concerning split classifications were based almost entirely on
Exhibit C. Exhibit C was not a recerd kept in the ordinary course of business under Rule of
Evidence 803(6); it was created specifically for union negotiations in response to the Arden
decision to test a possible decision rule (Beesley, Tr. 608, A-1225). Exhibit C was not created
for the purpose of showing split classifications over the 20-year class period and would not be
accurate or reliable for that purpose (Beesley, Tr. 608, 654-55, A-1225, 1271-72; Vigran, Tr.
516-19, A-1132-35). Exhibit C is a snapshot of just one day in time and does not cover the
approximately 7,300 days contained in the 20-year class period (Beesley, Tr. 654, A-1225;
Vigran, Tr. 548, A-1164). The State did attempt to verify the data set forth on Exhibit C and
found there were numerous errors. State Personnel “actually investigated, contacted each of the
facilities and the Human Resource Directors in each of those facilities to find out what reality

actually was . . . found there were [a] great deal of data errors in our system, which we
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exj).é.c;ted.” (V igrén .T_r_. 518; A— 1134) Upona revi_évs} of the data State Personnel determmed -
there were a-number of classiﬁcatiéns identified as “split” on Exhlblt C fhat Were hot actuaily
split, including psychiatric attendants, correctional officers, nurses and others (Vigran Tr. 518-
19, A-1134-35).2 Because this was their only evidence of split classes, Plaintiffs did not carry
their burden of proof on the critical .elément of proving what classes were split, which ones were
not or the period of time they were split, the premise of this entire action.

Plaintiffs argue that the trial court’s reliance on Exhibit C was justified and that the trial
court considered “other record evidence” as well. The only “other record evidence” was the
testimony of plaintiffs® expert who relied on Exhibit C in computing damages. As quoted in
Plaintiffs’ Brief, p. 3, “Exhibit C is, in fact, one of our working papers ... in our analysis of the
impact of the Arden decision ... Exhibit C...needs to be clarified through further research.”
(emphasis added). Thus, even in plaintiffs’ selective quotation, the record evidence depicts the
inaccuracy and incompleteness of Exhibit C.

Defendants have never claimed that there are not overtime-exempt employees who
worked in split classes. However, it is irrelevant whether any overtime exempt employees
worked in a split class. Overtime exempt employees do not qualify per the Arden opinion.

7. Plaintiffs failed to prove their damages.

As stated in defendants’ initial brief, Exhibit C is a rough worksheet compiled for
litigation reasons and contains numerous errors. The Exhibit is hearsay and falls within no
recognized exception to the hearsay rule. In spite of its inaccuracy, plaintiffs used Exhibit C as

the entire foundation for their damages calculations.

? As explained at page 49 of Appellants’ Brief, only a few persons of the 3100 employees in the
correctional officer classification worked 37.5-hour weeks, and they were working out of class,
not as correctional officers.
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Plaintiffs mlstakenly clalm thatdefendantsdld IlOtOb_] ecttoExhlbltC on the vi)asis_,’._o_f -'
reléVénce and authenticity (Rules 402 and 901). Although defendants did not refer to thése rule
numbers, there are plenty of references to fou_'ndati'on and authenticity in the transcript.
Authenticity is sﬁeciﬁcally referenced at Tr. 484, 11. 8-9 (A-1100). The elementé of
authenﬁcation are discussed on Tr. 482-483 (A-1098-99). Foundation objections which would
include relevance are made over and over again with respect to Exhibit C (See Tr. 250,. 1.4, A-
862; 255,11 1-3, A-867; 482, 1. 23, A-1098; and, 483, 11. 5-14, A-1099). Defendants clearly
.made objections governed by Rules 402 and 901 though not specifically citing to those rules.
Plaintiffs cite no authority for the notion that a failuré to give the number of an evidence rule
bars an objection to matters covered by the substance of the rule.

Plaintiffs mistakenly argue that seve;al hearsay exceptions apply to Exhibit C, the
business records and public records exceptions. Rule 803(6) requires that business records be
kept in the regular conduct of the business. Exhibit C was not, by any standard, prepared in the
ordinary course of business, but was prepared in response to the Arden litigation.

The hearsay rule also permits a limited exception for public records. Public records are
records of regularly conducted government activities, but Exhibit C was prepared for litigation.
Even were Exhibit C to fall within the public record designation, it falls into an exception to the
exception because it is an investigative report. Ind. R. Evid. 803(8)(b). There are three criteria
for an investigative report: “1) whether the report contains findings which address a materially
contested issue in the case; 2) whether the record or report contains factual findings; and 3)
whether the report was prepared for advocacy purposes or in anticipation of litigation.” Bailey v.

State, 806 N.E.2d 329,333 (Ind. Ct. App. 2004). Exhibit C clearly falls within the definition of
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an in\}elstigative rebort and thus is not adiﬁi;$iblé l_mde; the Indlana Rulésbf Evidé‘ncé. and 1ts |
admission was contrary to law. | | |

As to plaintiffs’ expert, Fuller, they <l:laim he sati_sﬁed the criteria for an expert witness
but point to no evidence in the fecord to suppo_rt this claim. Plaintiffs suggest that Because the
trial court “accépted Fuller’s ... damages figure” that the trial court muét have been correct.
Whether the trial court was correct is the issue in fhis case. Saying the trial court accepted
Fuller’s estimates and the estimates therefore were correct bégs the question, which is whether
the trial court should have accepted the esﬁmates. Plaintiffs also imply that defendahts’ expert
endorsed Fuller’s report because defendants’ expert said that the “methodology used for
assessing damages on an individual level is [sic] illustrated in paragraph 20 on p. 8 of Fuller’s
report represents a reasonable approach....” A. 1333, T. 716. The fact that defendants’ expert
approved Fuller’s math in one paragraph of one page of his report hardly constitutes a ringing
endorsement of Fuller’s many damages estimates.

Fuller’s reports and opinions also should have been excluded for relying on settlement
documents, in violation of Evidence Rules 408 and 703 of the Indiana Rules of Evidence. Rule
703 provides that an expert may base an opinion or inference on facts or data not admissible into
evidence as long as the evidence is reasonably relied upon by experts in the particular field. In
the present action, Fuller was unable to identify any expert who had used settlement claims data
to form an opinion. Fuller’s opinions should not have been admitted into evidence and doing so
Wwas error.

8. Plaintiffs’ claims are barred by laches.
Although the legislature changed institutional employees’ working hours 57 years ago,

plaintiffs waited until 1993 to file their lawsuit. Plaintiffs’ brief concedes that they could or



should have knowﬁ of any- I_;)a-y dispaﬁﬁés as. early as 1988 Appe}leé’_‘sz_r‘; }.)1;‘)“..:52-_33, n21 :
Even then, Plaintiffs did nothing. Plaintiffs sat back, slumbering on théir rights and allowing_
damages to accumulate for forty years. |

The delay has caused a severe ﬁnanéial and budgetary hardship to the defendants. The
State is already facing decreasing tax revenues and facing 'mandatofy budget cuts. In these trying
times, facing a $42 million judgment with respect to a matter that should Have been resolved
long ago is the epitome of prejudice. If plaintiffs had brought their claims within a reasonable
time, defendants would have been on notice of a problem, could have curbed expenditures and
budgeted appropriately for personnel costs. Plaintiffs deprived defendants of that opportunity
and now seek a big pay day.

Plaintiffs cite Cornetta v. United States, 851 F.3d 1372 (Fed. Cir. 1988), for the
proposition that “potential liability for damages in the form of back pay can never establish
prejudice for a laches defense.” Instead, Cornerta held that potential receipt of back pay alone
was not sufficient to show prejudice. Id. at 1381. The whole focus of the opinion was the rights
of one discharged military officer. Notably, Cornetta did recognize what it referred to as
“defense prejudice” where loss of records, destruction of evidence, fading memories, or
unavailability of witnesses may hamper a government defendant’s ability to defend itself. Not
only has the State suffered economic prejudice by plaintiffs’ delay in the instant action, it has
incurred defense prejudice as evidenced by sketchy records, records without adequate foundation

and confused witnesses testifying about things that happened as much as 37 years ago.
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CONCLUSION

- For the foregoing reasons, this Court should reverse the judgment of the trial court and
remand with instructions to enter judgment in favor of defendants.
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